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Overview of the Presentation
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• Nafta Renegotiation Update.
• Some Measures that Mexico has taken to strengthen its position with or 

without Nafta.
• Why, even in a worst case scenario, without Nafta, Mexico would 

continue to be attractive for business.
• Some relevant legal developments.
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Nafta Renegotiation Update

3

• Auto Rules of Origin
• Investor-State Dispute Settlement
• Sunset Proposal
• Government Procurement
• Removal of Chapter 19 arbitration panel review of domestic anti-

dumping and countervailing duty decisions.
• Agricultural Matters
• Labor
• Nafta’s Anti-Corruption Chapter
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• Mexico just signed its accession to the Centre for Settlement of 
Investment Disputes Convention, which currently has 153 member 
countries (subject to Mexican Senate approval).

• ICSID is a reputable organization of the World Bank that assists in the 
resolution of disputes between investors and countries through 
arbitration.

• If the investment arbitration chapter of Nafta is eliminated or weakened 
as a result of Nafta’s renegotiation, this could be an effective substitute 
to provide more certainty to companies investing in Mexico.

Mexico’s Accession to the ICSID Convention
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• If the next Mexican Presidential Administration should change course 
with respect to the fair treatment of foreign investors and their 
investments in Mexico, affording them this certainty of impartial 
resolution of disputes would be extremely valuable.

Mexico’s Accession to the ICSID Convention
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• February 24, 2017 and one year for implementing legislation.
• Disputes among employers and employees will be resolved by state and 

federal labor courts instead of by the current labor boards, which are 
comprised of representatives of the government, the employers and 
employees.

• Before involving the labor courts, a conciliation authority will attempt to 
have the parties settle the dispute.

• There will be a Federal agency for conciliation of disputes, and 
registration of all unions and collective bargaining agreements.

Labor Law Constitutional Reform
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• When an union attempts to have a company enter into a Collective 
Bargaining Agreement, it will have to prove that it represents the 
workers.  This might seem logical, but:
• Collective bargaining agreements called “protection agreements”.
• Protection for employees against threat to strike for not having a 

collective bargaining agreement.
• Vicious circle as to why they exist.

Labor Law Constitutional Reform
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• The implementing laws must ensure the freedom to negotiate collective 
bargaining agreements and the legitimate interests of employers and 
employees.

• To elect union officers and to request that a collective bargaining 
agreement be entered into, the employees’ vote will be personal, free 
and secret.

Labor Law Constitutional Reform
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AFL-CIO’s Recent Submission Stating that Mexico is 
not Complying with its Labor Obligations
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• Filed in conjunction with Mexico’s National Workers Union (radical 
organization).

• The largest Mexican unions are not involved.
• The main issue is the collective bargaining agreements called 

“protection agreements”.
• Mexico amended its Constitution in 2017.  The AFL-CIO is satisfied with 

the content of the amendment.
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AFL-CIO’s Recent Submission Stating that Mexico is 
not Complying with its Labor Obligations
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• The issue is the implementing legislation, which is still in bill form.
• Governance of the Federal Institute of Conciliation and 

Registration.
• Inadequate Regulation of Constitutional Measures to promote 

Collective Bargaining.
• Provision of personal information required.
• Retaliation and manipulation argued.

• Matters not included in Constitutional Amendment (outsourcing).
• Transition to new system for resolution of labor disputes.
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AFL-CIO’s Recent Submission Stating that Mexico is not 
Complying with its Labor Obligations

11

• Paradox:  Mexican labor law is considered employee-friendly.
• The AFL-CIO requests ministerial consultations with Mexico’s 

government to discuss the issues.
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• 12 Free Trade Agreements with 46 countries, including the European Union, and 
Japan.
• Negotiations to enhance the Free Trade Agreement with the European 

Union.
• More to come: UK, Comprehensive and Progressive Agreement for Trans-

Pacific Partnership (CPTPP, formerly TPP) (Australia, Brunei, Canada, Chile, 
Japan, Mexico, New Zealand, Peru, Singapore, Malaysia and Vietnam).
• CPTPP to be signed in March.

Mexico’s Network of International Agreements
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• Other 9 partial scope agreements.
• 30+ Investment Protection Treaties.
• 55+ Tax Treaties (prevention of double taxation, preferential or 0% tax rates).
• Multiple Opportunities.

Mexico’s Network of International Agreements
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• 6-month notice withdrawal.
• Under Trade Act of 1974, Nafta tariff rates would continue for one year.
• Nafta Implementation Act.
• Most Favored Nation (MFN) rates.
• Generally, capped at approximately 3.5% for imports into the U.S.
• Mexico is considering implementing measures to soften the effect of the 

U.S. tax reform (Income Tax, VAT, dividend WH tax, deductions).
• ICSID Convention.
• Mexico’s Network of International Agreements.

Why, Even Without Nafta, Mexico Would Continue 
Being an Attractive Country for Business
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• Certain industries like the Energy Industry and suppliers of goods and 
services to the Energy Industry.

• Special Economic Zones.
• Harmonization of Standards and Procedures.

Why, Even Without Nafta, Mexico Would Continue 
Being an Attractive Country for Business
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Special Economic Zones
• Main purpose is to incentivize growth in regions that have lagged in 

social development.
• Coordination among all levels of government.
• Key players: Administrator, investors, construction companies, 

lenders.
• Among others, tax, customs, and economic benefits.
• Initially in South and Southeast Mexico (States of Michoacán, 

Guerrero, Oaxaca, Veracruz, Tabasco, Chiapas and Campeche), in 
municipalities of up to 500,000 people.
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Special Economic Zones
• Each Special Economic Zone is created by a Decree regulating in 

detail the relevant zone (5 so far).
• Presidential candidate Meade (PRI) has stated, that he would 

propose expanding SEZ’s to all of Mexico.
• Some areas of focus will be education, security, and infrastructure.
• Incentives with respect to the revenue generated in the Special 

Economic Zone can include:

• Up to 100% reduction in the Income Tax rate for 10 years.  
This had never happened in Mexico.
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Special Economic Zones
• 50% reduction in the Income Tax rate (i.e., 15%) for the 

following 5 years (total 15 years).
• Deduction of 25% of employee training expenses, in addition 

to other allowed deductions.
• Income Tax credit for 50% of social security taxes to pay for 

illnesses and maternity benefits, for 10 years, and credit of 
25% for the subsequent 5 years.

• 0% Value Added Tax on leases of goods, purchases of goods 
and the receipt of services from residents of Mexico that are 
non-residents of the SEZ.
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Special Economic Zones
• No value added tax on introduction of goods or the receipt of 

services from non-residents of Mexico (not considered imports).

• No value added tax on transactions within the SEZ.
• There’s also a special customs regime for SEZ.

• Generally, no import duties.

• Imports are not subject to certain non-tariff restrictions and official 
standards.

• Permanence in the SEZ:  60 months, or the length of the 
authorization (M&E, etc.)
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• Mexico has this objective on various fronts.
• As an example, Mexico just became a member of the Pharmaceutical 

Inspection Co-operation Scheme (PIC/S) joining the regulatory agencies 
of multiple countries.

• This will yield millions of dollars in savings for the pharma industry by 
reducing the duplication of inspection visits, making regulatory more 
efficient, and enabling access to a larger number of products.

• It will simplify obtaining the certificate of good manufacturing practices.  
Currently, it can take up to 8 months to obtain, which will be reduced by 
50%.

Harmonization of Standards and Procedures
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• It’s estimated that there will be a reduction in costs to obtain the 
certificate of good manufacturing practices of approximately 66%, and 
the number of inspections by 50%.

• PIC/S has 53 member countries that represent 90% of the world’s 
pharma manufacturing.

• This can be an opportunity for other PIC/S countries to invest in Mexico 
to manufacture in Mexico products that currently are being sold in 
Mexico but manufactured elsewhere.

Harmonization of Standards and Procedures
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Nafta Audits
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• Not a new development, but worth re-visiting due to current practices of 
the Mexican authorities and potentially materially adverse effects.

• Recently, we had a case where the Mexican customs authorities directly 
contacted one of our U.S. clients and sent it a questionnaire regarding 
the Nafta-origin of the products it exports to Mexico.

• Nafta – Article 505: Records
• Each Party shall provide that:
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Nafta Audits

23

a)  an exporter or a producer in its territory that completes and 
signs a Certificate of Origin shall maintain in its territory, for five 
years after the date on which the Certificate was signed …, all 
records relating to the origin of a good for which preferential tariff 
treatment was claimed in the territory of another Party, including 
records associated with

(i)  the purchase of, cost of, value of, and payment for the good 
that is exported from its territory,
(ii)  the purchase of, cost of, value of, and payment for, all 
materials, including indirect materials, used in the production of 
the good that is exported from its territory, and
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Nafta Audits
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(iii)  the production of the good in the form in which the good is 
exported from its territory.

• Nafta Uniform Rules as implemented by Mexico – Rule 54:
The customs authority will deny preferential duty treatment to a good 
subject to verification of origin, when the producer, exporter or importer 
of the good that is bound to maintain records or documents in 
accordance with article 505 of NAFTA … does not maintain the 
necessary records or documents to determine the origin of the good, 
according to the requirements of the Treaty …, or when it denies access 
to the customs authority to the records or documentation.
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Nafta Audits
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• There are several stages of the proceedings, with increasing formality 
and complexity.
• Initial administrative review.
• Notice of intent not to acknowledge Nafta origin.
• Decision not to acknowledge Nafta origin.
• Administrative challenge.
• Court proceedings.
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Mexican Anti-Corruption Reform
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• It is another indication of Mexico’s interest in having a solid legal structure that can 
withstand changes in Presidential administrations.

• Preceded by Constitutional reform (the opposite extreme of Executive Orders).
• Then, there were new laws or significant amendments to various laws, including the Law 

for the National Anti-Corruption System, the Federal Criminal Code, and the Administrative 
Liability Law.

• Some of the characteristics of the Law for the National Anti-Corruption System: (i) Sets 
forth the bases for coordination among the Federal, State and Municipal levels of 
government to fight corruption; and (ii) Provides for the participation of the citizenship to 
help the government fight corruption.
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Mexican Anti-Corruption Reform
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• The Federal Criminal Code:  now establishes criminal liability for 
companies for over thirty crimes.  This is a major change in the Mexican 
legal system.
• These crimes include bribery of public officials, fraud, influence 

trafficking, health crimes, obstruction of justice, money laundering, 
bankruptcy fraud and tax fraud. 

• Penalties are very significant.  They include fines, seizure of property, 
suspension of activities (for up to 6 years), foreclosure (6 years), 
prohibition to bid in government procurement projects (6 years), and 
even dissolution of the entity.
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Mexican Anti-Corruption Reform
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• Reduction of penalties if the company has a compliance program. 
• Leadership
• Risk Assessment
• Standards and controls (e.g., third party vetting, standard contract terms, 

gifts and hospitality.
• Training and communication
• Monitoring, auditing and response
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Mexican Anti-Corruption Reform
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• The Administrative Liability Law:  The new law applies to governmental 
officials, but, unlike the law that preceded it, also to non-governmental 
entities and their executives.
• One key component is that now, to reign in corruption, all 

government officials are required to file 3 documents: (i) a statement 
of their personal assets, (ii) a statement of interests to verify whether 
conflicts of interest exist, and (iii) even their personal tax return.

• Annual filing.  
• The first two are made public.
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Mexican Anti-Corruption Reform
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• Penalties applicable to legal entities are significant.  They include (i) 
fines as high as twice the economic benefit they obtained, or, absent 
an economic benefit, approximately USD$6M; (ii) ineligibility to 
participate in government procurement projects, for up to 10 years; 
(iv) suspension of activities for up to 3 years; (v) dissolution of the 
entity; and (vi) payment for damages.  

• There will be some mitigating factors, like having a compliance 
program and cooperating with the investigations.  

• Another noteworthy aspect of this law is that it introduces the concept 
of the whistleblower to incentivize disclosure.
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Summing It Up
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• Mexico will continue to be attractive for business, with or without Nafta.
• The uncertainty surrounding Nafta’s renegotiation has led Mexico to look 

for ways to depend less on the U.S. by expanding trade with other 
countries.

• It has also led Mexico to focus on strengthening areas of weakness, like 
labor standards and fighting corruption.

• Mexico is also looking at strengthening regions of the country that 
historically been under-developed.

• In various ways Mexico can become a stronger, more independent and 
balanced country.
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tax advisors
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 Our clients want a new breed of lawyers with excellent technical skills who can look ahead to 
help them navigate a constantly changing world. It means having lawyers who can anticipate 
what is coming next and are comfortable with business level discussions. Baker McKenzie 
more than meets these challenges.

About Baker McKenzie
Fluency Across Borders

Core practices
 Antitrust & Competition
 Banking & Finance
 Capital Markets
 Compliance & Investigations
 Consumer & Retail
 Dispute Resolution

 Employment 
 Energy, Mining & Infrastructure
 Environment & Climate Change
 Financial Institutions
 Healthcare
 Intellectual Property
 International Commercial & Trade

 IT/Communications
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 Tax
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Baker McKenzie 
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for cross-border deals and 
litigation. 
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North America
International Commercial Practice Group: An Overview

Market Leading Practices
focused on:
 Cross-border commercial  counseling and 

contracting, transactions  & compliance

 Foreign direct investments and joint ventures 

 Export controls, anti-corruption & trade 
sanctions compliance

 Customs compliance and facilitation

 Competition counseling & compliance 

 Global E-commerce and international 
expansion of operations

 Global privacy & information management

 Data security & breach response

 Outsourcing & IT transactions

 Global franchise & distribution

 IP migrations and intercompany agreements

Based in key markets across 
North America, we cover the 
world

 100+ practitioners with a presence in Chicago, Dallas, Guadalajara, Houston, 
Juarez, Mexico City, Monterrey, New York, Palo Alto, San Francisco, Tijuana, 
Toronto, Washington DC

Multicultural perspective to meet 
emerging client needs

 Fluent in more than 20 languages
 Dually-licensed in many countries beyond the US, Canada and Mexico

including China, Belgium, Brazil, France, Germany, India, Spain and UK
 Wide-ranging experience in emerging markets and deep understanding of 

the legal/regulatory environments, local government priorities and investment 
outlooks in markets where our clients seek to expand

Focused at the cutting-edge of 
global commerce

 Pioneers at the leading-edge of today’s international business, 
commercial and regulatory landscape: from international commercial 
contracting to data privacy to trade sanctions to emerging market investments

Trusted advisors to leading 
companies

 Robust, diverse client-base of leading multinational companies
 Practice at the heart of clients’ global commercial strategy

Baker McKenzie's International Commercial Practice Group advises multinational companies on legal 
issues impacting global business strategy. As trusted advisors on international trade, foreign investments, 
data privacy, information governance, sourcing and business transformations, we provide practical and 
comprehensive legal solutions aligned with clients’ strategy and risk profile.

Exclusive Band 1 Ranking
COMMERCIAL CONTRACTS
2015-2017 CHAMBERS 

GLOBAL
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